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'Jf -----~'~~~, (<Fisc>f -IV), J-lt',d-lc;lcillc; 3"tR", J-l11'ffi l(>J4 00 ~

ape 3mer ifaina sfRra
Arising out ofOrder-In-Original No SD-04/Ref-19/AK/17-18 Dated: 21/06/2017 &
20/Ref/lV/17-18 Dated: 01/09/2017 ·

issued by: Assistant Commissioner Central Excise (Div-III)(Service Tax Div-IV),
Alunedabad North

'Ef 3-14"f(>Jcfict~/\,lklcll81 nT GTIGT UJGT 'Cfc,T (Name & Address of the Appellant/Respondent)

Mis JBMAuto System Private Limited

al czrf z 3r4la3r 3rials 3arr mar ? al a sr 3ner h ufa zrnfnff
aarc a arc 3#f@art at 3rd zr haru 3rraa IIr ht mar [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

917T nl nrgTqrUT 317la :
Revision application to Government of India:

c1) cm) (@) hrzr 3eula grca 3f9fez1a 1994 cfi'I" mr 3Tar c#ta aar a mrai h a ii qgtn nr
at 5u-enT h 7erur h 3iaiautarur 3la 3r&fl fa, na +nn, fa #inezI, 15la
fcia:rm,aft aifsra, fa ta arra, ia mri, zr fear-1 10001 en)- cfi'I" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) <-Tfu <FITT'f R6 ztf h ma ii sa re anrna a f@# a-isHJII{ m ~ ctiH@cA <A' m ~
gisrarr a@aisun m sra slJ" cATJT <A', m ~~ m a-isR <A' ar? a fa4r arar
<A' m ~ awrR <A' -& <FITT'f r ,farh atra gs 1

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

Cont...2



---2---
·,
4

(c) In case of goods exported outside india export to Nepal or Bhutan, without payment ot
7

duty. · ,,

owr=f ,_:frq1&-1 c&J-~cA"~ cf> .:fTdR cf> ·~ ZrlT ~ cf)w; 1=fRf c&J- ~ % 3tR ~~ ZrlT ~
tlRT ~ frrlR cfi gaffe nrgat, sfta # rt uRa at7a 7:ff ~ ll fcrffi~ (-;:f.2) 1998
TT 1o9 err fga fag ·Ty tl

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finarice (No.2) Act, 1998.

~'3i:91&rl zycan (gr4lat) Rzmra4, 2oo1 #$ fr o cf> 31ffl f21Pt~cc Wf-5f x=r&TT~-8 ll at ufii
if, hfa am#gr # sf 3mar hf fain a #t n a '4'!m l!"<1-31mT ~ 3Nf<1 ~ c&J- "&1"-"&l"
,Rail # rr frma fzr arr af1 Ur 7er Tl g. GT yang#hf # 3@T@ Qffi 35-~ if
ferffa #$t # mrar uqd # Wl?.T €tr--6 a1arr at 4fa ft a)ft aReg1

The above application st1all be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
th.e ·6rder sought to be appealed against is c.ommunicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 0
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section . · ·
35-EE of ,CEA, 1944, under Major Head of Account.

(2) ~fctG,.:r ~ cf> x-!l@t usi viva zm vq arr qt zn Ura a 'ITT at q?1 200/- #a Tarr
al sz 3h si viaaa ya ala a usnrr st err 1000/- ~ i:iftx=r~~~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs. ·I,000/- where the amount involved is more
than Rupees One Lac.

tar zre, 4hr saryc vi hara a4l#hr urn@raw a uf 3r@G­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
Wnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.!<. Puram, New Delhi-1 in all matters relating to classification valuation and.

saaffr ufRb 2 (1) cp 1T <f@R' ~ cf) 3@lcTT cn'1 srft, rflalm #tr zycen, #tz
Graci zyc giaa ar9ht nznf@raw (Rrbz) #l ufa &)fr 4)far, asrrara i-20, q
~i31Rt-lccl -cbl--41'3°-.s, lfEffOTT '-i<R, 31i3l-Jc{l€llc{-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~'3i:91c{"'i ~ {3Nf<1) P!lll-JlcJC'11, 2001 ct)' Qffi 6 cf> 3@T@ Tl g-3 feffRa fh; 3II
an4#ln +arnf@eraoi al n{ zr4la fa ar@ha f; ·Tg arr t ar ufi ea ui sn yen
ct)' <WT, ocffG'f cJfl' <Wr 311'< WITTIT 7Ir u+if nu; 5 er zn sa a t aei nu; 1ooo/ #hr 3hurt
wfr I ~~~ c&J- <WT, ans pt in it Gana Tzar up4fr 6u; 5 crrruT m 50 ~acJJ 'ITT err
~5000I- a)r ft ztfti sziur zyca al i, ans 6t ir 3ll"< 'cl<ITTIT .p:jT~=~ 50
ra aa Gnat & aei 4; 1ooo/- #h 3ur#t @hf #6t 4a irua fer#f ,

- ".%<' A: 1 s 4
+., ,_ t ,j t ---. . "; ~
[ ~- ...- .~-..., ,- ;'i
..- • I.I- \....~;..--,:d A r-iJ~ ~. ,.,..... ,/ .§/
$- s".$"sso 4o'

(2)

(b)

(a)
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-~ ', wrfcta- %~ cfi xilLf vier at pr?1 zuz yrror en a fa#n '{-tlcf\JJPlcb al?r cfi % cffl"
gnar ar et ii sad nnf@raw l ql fer &1
The appeal to the Appellate Tri!Jtinal ''shall be filedin quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) ~ ~ 3TITTT <1 crl "WT 3lmTT· atwra & r? n sit a fg #tr nor mrar 3qja
wr fhu ur aRg zr ez cfi sa gg #ft fa fra rat arf °'{f ffi cfi ~ "lf~~ ~
Inf@raw at ga 3rd n trr at ga 3ma fhn unrar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fa9t that the one appeal to the
Appellant Tribunal or the one application to the Cer:itral Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0
(4) --{lllJlctll ~ 3Tft'.r~ 1970 zqerr vigilf@err #t~-1 a sif Reiff fh;1sq 3ma zu

pa 3r?gr zrenfnR fofur If@rant a am2a i a rel #l g if "CTx .6.so ht 1 11rcz gee
fease amtr af&gt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za ail if@rmai at iaut av4 ar fuii at 3it aft en 3naff f0a mar & uit «ft ye,
ah4tu sqraa zyc v hara a4l#tr =znferaw (qr4ffaf@,) fr, 1os2 # ffea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) fr zgca, a4hr sqra yca vi hara 3r4la arnf@rawr (Rrec), a 4f or@al # mm i
a#car #iiaT (Demand)Vi is (Penalty)n 1oqaam war 3@art k Irif, 3f@aar qa5# 1o#ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of tile Finance Act,

1994) .

a#c4hr3qr ara 3ilaaa3ii, nf@azta "afar# zaT"Duty Demanded) -
.:,

(i) (Section) is 11D h aaaGeffRafr;
(ii) fc;lmm,rc:r00c~~ufu;
(iii) rd#e fr#iirm 6 ahasaer@.

e zrzqasra 'if3rfr' iizd qa sarstaci, 3r4tr'atRas Afar q& sra acrferzrzne.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) .·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

..,. .....:,lr ;;r ·"" :mi!., r ii;, 'l'lllr 3Pfter~ ii;, - am '\,fi'in 3l'l<IT '¥'". ,,r - f.lillRct)!!,,;., f.l;ir
mr ~~ ~ 10% mrarar tJt aih srzi aa avg faRa gt as zvs h 10% m@laf tJt cfi'I° f:~ i1r,s,,r~~

In v;ew of abov:, an appeal against this orde; shall lie before the.Tribunal on{~ty(nen;~l~t
of the duty demanded where duty or duty anu penalty are m dispute, or pena11i werepen f'JJ
alone is in dispute." '\/\,.;, ··-····_",//./Paso "

"l'ir
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ORDER IN APPEAL

MI/s. JBM Auto System Private Limited, Plot No. AV-13, Ford Vendor

Park, BOL Industrial Estate, GIDC, Sanand-II, Pin-382170, Gujrat·

(hereinafter referred to as the 'appellants') have filed the present appeals

against the following Orders-in-Original (hereinafter referred to as 'impugned

orders') .passed by the Assistant Commissioner, Service Tax, Division-IV,

Ahmedabad/ GST Division-III, Ahmedabad North (hereinafter referred to as

adjudicating authority');

Sr. OIO No.& date Appeal No. · Amount of Amount Amount
INo. refund sanctioned rejected

I claim (&
I

.• (&)
()

1 SD-04/Ref-19/Ak/17­ V2(STC)23/Nort 3,22,252/­ 0 3,22,252/­L.

18 dated: 21.06.2017 h/Appeals/17­
18

2 20/Ref/IV/17-18 V2(STC)38/Nort 1,12,500/­ 0 1,12,500/­
dated: 01.09.2017 h/Appeals/17­

18
Total 4,34,752/­ 0 4,34,752/­

2. The facts of the case, in brief, are that the appellants are registered

with the Service Tax Department having Registration No. AAACK8997RSD005

issued under section 69 of Finance Act, 1994 for providing Business Auxiliary

·Services and for receiving taxable services such as Manpower

Recruitment/Supply Agency, Rent a Cab Operator, Transport of Goods by

Road services.

-o

3. The appellants had filed Service Tax refund claims for the.total amount

of Rs. 4,34,752/-as detailed above, under Section 11B of the Central Excise

Act, 1944 as made applicable in the case of Service Tax matter vide Section 0
83 of the Finance Act, 1944 on the ground that they had erroneously paid the

service tax on certain invoices for the service provided to Ford Motor Private

Limited, Tamil Nadu unit and Sanand (Gujrat) unit as the said invoices were

generated erroneously and they had paid service tax on them which were not

required to be paid by them.

4. On scrutiny of the refund claims, the department noticed some

discrepancies in their refund claims and show cause notices were issued to

the appellants. The show cause notices were adjudicated vide the above

mentioned impugned orders wherein the adjudicating authority rejected the

refund claims mainly on the following grounds:

a) The appellants failed to produce the following baste 38esserti,\
ls.( , ].

. corroborative documentary evidences to sustain the refu ,~~mt\~-'.~)

..=%/* _....
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• Copy of ledger of M/s. Ford Motor Private Limited for the certain

months.
• Certificate/Disclaimer of M/s. Ford Motor Private Limited regarding

non availment of Cenvat Credit of service tax paid on the certain

invoices.
• Disclaimer certificate of M/s. Ford Motor Private Limited regarding

refund claims.
• Any other documents/evidence in support of their claims.

b) It is difficult to ascertain from the Challans that they have paid Service
Tax erroneously on invoices generated by mistake for service provided

to M/s Ford Motors Private Limited.

c) The appellants have been given sufficient opportunity to submit the

documents, but they failed to submit the same.

Feeling aggrieved, the appellants have filed these appeals against the5.
rejection of the refund claims, on the grounds which are inter alia mentioned

that:

a) The appellants have made application for refund claims within time

limit of one year from the date of payment of service tax.
b) The appellants had raised two invoices for the same services and

consequently the service tax was also paid twice in respective months;
\ -c, but later we found this mistake and hence seeking for refund for

service tax paid twice for the same services.
c) As required and asked by the department, the appellants have already

submitted the Chartered Accountant Certificate for 'unjust enrichment'.
d) As the appellants have made duplicate invoices for the same services

by mistake, Ford Motors Private Limited had returned the invoices

without accounting in their books of accounts and therefore the
question of service tax credit of these invoices by Ford Motors Private

Limited is not relevant.
e) Appellants have shown the break up and challans details in its service

tax returns too.
f) The impugned order No. 20/Ref/IV/17-18 dated: 01.09.2017 has

been passed by the adjudicating authority before the receipt of
personal hearing letter. The order was passed before giving the

opportunity of being heard.
g) They have also submitted the following documents to substantiate
their claims- copy of Ledger of M/s Ford Motors Private Limited, copy

» ,»

or invoices, copy or sT-3 returns, copy of purchase order"it"j
service tax payment and copy of e.ma1l commun1cat1on/rlt?·M/s f~-~e;J'";,\
Motors Private Limited certifying in respect of 'non availegt of.Cenva ? j+.'?%

~{!, .,,J,~~~1~ •°'l'

~

0

0

0
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Credit' of service tax paid on the two invoices- 9001904355 &

9001904384.

6. Personal hearing in the matter was held on 06.02.2018 wherein Shri.

Alpesh J. Kothari, Chartered Accountant, appeared on behalf of the

appellants and reiterated the contents of appeal memorandum. He also

submitted invoices (original & duplicate) along with CA Certificate which has

not been considered. Further they submitted additional submission on

08.02.2018, wherein they submitted copy of e.mail communication with M/s

Ford Motors Private Limited certifying in respect of 'non availment of Cenvat

Credit' of service tax paid on the following invoices-

(i) 9001904355 & 9001904384.

(ii)9000278383, 9000279590, 9000286642 all of dated 28.05.2016.

7. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum, oral submissions made by the

appellants at the time of personal hearing and additional submissions made

by the appellants vide their letter dated 08.02.2018. I find that issue to be

decided is whether the appellants are eligible for refund or otherwise.

8. In the present case, I find that the appellants had decided to file the

claims of refund on the ground that they had erroneously paid the service tax

on certain invoices for the service provided to Ford Motor Private Limited,

Tamil Nadu unit and Sanand ( Gujrat) unit as the said invoices were

generated erroneously and they had paid service tax on them which were not

required to be paid by them.' In view of the above, I would like to reproduce

the relevant paras of Section 11B of the Central Excise Act, 1944 (as made
t

0

applicable in the case of Service Tax matter vide Section 83 of the Finance

Act, 1944) for proper clarity; Q
"Section 11B. Claim for refund of duty and interest, if any, paid on such
duty ­
(1) Any person claiming refund of any duty of excise and interest, if any,
paid on such duty may make an application for refund of such duty and
interest, if any, paid on such duty to the Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise before the
expiry of one year from the relevant date in such form and manner as

··may" be prescribed and the application shall be accompanied by
such documentary or other evidence (including the documents
referred to in section 12A) as the applicant may furnish to
establish that the amount of duty of excise and interest, if any,
paid on such duty in relation to which such refund is claimed was
collected from, or paid by, him and the incidence of sh-duty-and
interest, if any, paid on such duty had not been pass/'~d ~!1-Ef:t1:1~~
to any other person: :;! /i '.:-J" \,, ';\

·{ i d
......................................... l:J 0\ '; '.t'+ '+, - ­.--'....................................... • • "°,;:,;,:o-J':,-~-..~~;~\.-<.),J_,:,•:j

·c· 'a940° '



6 F.No.:V2(STC)23&38/North/Appeals/17-18

(2) If, on receipt of any such application, the Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise is satisfied that
the whole or any part of the duty of excise and interest, if any, paid on

. such duty paid by the applicant is refundable, he may make an order
'accordingly and the amount so determined shall be credited to the Fund :

·····································
··································

ff [Emphasis supplied]

0

9. On examining the refund claims in this backdrop I find that ­

(a) The appellants have filed the refund claims under Section 11B of the

Central Excise Act, 1944 as made applicable in the case of Service Tax

matter vide Section 83 of the Finance Act, 1944;

(b) The appellants have filed the refund claims within the stipulated time

limit prescribed under Section 11B of Central Excise Act, 1944.

(c) The appellants have filed the refund claims on the ground that they
had erroneously paid the service tax on certain invoices for the service

provided to Ford Motor Private Limited, Tamil Nadu unit and Sanand
(Gujrat) unit as the said invoices were generated erroneously and they
had paid service tax on them which were not required to be paid by them;

(d) Sec.11B of the Central Excise Act provides that refund application may

be made in such form and in such manner as may be prescribed and

accompanied by documentary evidence as the applicant may furnish to
establish that the amount of tax and interest, if any, paid on such tax, in
relation to which such refund is claimed was collected from, or paid by,
him and the incidence of such duty and interest, if any paid on such duty

had not been passed on by him to any other person;

(e) The appellants failed to produce the basic and essential corroborative
documentary evidences before the adjudicating authority to substantiate

their refund claims.

(f) The appellants have claimed that impugned order No. 20/Ref/IV/17-18
dated: 01.09.2017 has been passed by the adjudicating authority before
the receipt of personal hearing letter. The order was passed before giving

the opportunity of being heard.

(g) The adjudicating authority has rejected the refund claims mainly in
absence of the basic and essential corroborative documentary evidences

which are essential to substantiate their refund claims.

(h) Now, they have submitted the following documents to substantiate,e

their refund claims- copy of Ledger of M/s Ford Motors Privat~\r1t~d'f '\~
coy of invoices, coy or sr-3 returns, coy of purchase ord $?Ph; :
for service tax payment and copy of e.mall communication with "{sf rd s""k', sos

*
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Motors Private Limited certifying in respect of 'non availment of Cenvat

Credit' of service tax paid on the certain invoices.

10. Thus, in view of the above. findings and in the fitness of things, it'

would be just and proper to remand the matter to the Adjudicating Authority

to decide afresh, after considering the submission of the appellants. Needless

to say that, the adjudicating authority shall give proper opportunity of

hearing before passing the order. The appellants are also directed to put all

the essential documents and evidences before the Adjudicating Authority in

support of their contention as well as any other details/documents etc. that

may be asked for by the Adjudicating Authority when the matter is heard in

remand proceedings before the Adjudicating Authority.

11. In view of the foregoing the aforementioned appeals are disposed of

by remanding the matter back to the adjudicating authority in terms of the

discussion held above.

12. 314ha4di zarr #Rare 3r4tr ar fear1 3t#a ala fan star l
12. The appeal filed by the appellant stands disposed of in above terms.

•h0
(3#Tr gia)

311z1# (3r4er)
3

Attested

'kl
(Vinodlukose)
Superintendent (Appeals)
Central Tax, Ahmedabad

BY SPEED POST TO:

M/s. JBM Auto System Private Limited,
Plot No. AV-13, Ford Vendor Park, BOL Industrial Estate,
GIDC, Sanand-II, Pin-382170, Gujrat.

Copy to:

' .

\

0

(1)
(2)
(3)

(4)

(5)_

The Chief Commissioner, Central Tax, Ahmedabad Zone.
The Commissioner, Central Tax, Ahmedabad North.
The Assistant Commissioner, Central Tax Division-III, Ahmedabad
North.
The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.
(for uploading the OIA on website)
Guard file


